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Presumption of Survivorship, 


Appalling disasters on sea and land, involv- 


lives at the same time, 


ing the loss of many 
such as the sinking of 
Bourgogne two or three years since and the 


the passenger ship 


overwhelming of Galveston by a tidal. wave, 
repeatedly present the question whether or 
not there is, as between two or more who per- 
ish in such a disaster, any presumption with 
respect to survivorship, in the absence of any 
The tragedy which 
shadows the question gives it a kind of fasci 


evidence on the subject. 


nation to minds that care little for ordinary 
legal questions. 

The rules of the civil law and of the com- 
mon law do not agree on this subject. Under 
the Roman law there was a presumption that 
among those who perished in the same dis- 
aster, Whether in battle or shipwreck, those 
who were physically strongest survived. As 
between father and son the son was presumed 
to survive the father if he was above the age 
of puberty ; the father was pre- 
sumed to outlive the son. As between those 
who were all more than sixty years old the 
youngest was presumed to survive the others 
If ull were under fifteen the eldest was deemed 
AS the 
sexes, When all were in the same class, the 
Presumption of survivorship was in favor of 


otherwise 


to have lived the longest. between 


Lawyers Reports. ANNOTATED 


. News Nores anD FacetTl® 


1901, 


the male. The French law under the Code 
Napoleon is substantially a continuation of 
the Roman law, and that is in substance incor- 
porated into the Code of Louisiana. Similar 
rules obtain in Italy and Spain. On the other 
hand, the laws of India, Prussia, Austria, and 
Holland are said to declare a presumption of 
simultaneous death when there is no evidence 
as to which of several who died in a common 
| disaster survived the others. But at common 
llaw it is fully settled now, notwithstanding 
some doubt on the question at an earlier time, 
that there is no presumption whatever upon 
the subject of survivorship if several persons 
Neither age nor 
sex is sufficient to create a presumption either 


perish in the same disaster. 


for or against any of those who thus perish. 
The case is simply open to evidence, unaf- 
fected by any presumption on the subject. 
The result 
ance or any Other advantage based on the sup- 


is that whoever claims an inherit- 


position that one person survived another has 
the burden of proving that fact. In the ab- 
sence of any evidence on the subject, the one 
who has such burden of proof must fail. This 
rule has been said to be exactly equivalent to 
a presumption of synchronous death, and such 
is, indeed, the almost invariable result of the 
application of the rule. Nevertheless it is not 
the case of a presumption, but of inability to 
prove the necessary fact. As exceptions to 
the common-law rule in the United States, 
there are rules of statute in Louisiana and 
California creating presumptions of survivor 
ship from the probabilities resulting from 
strength, age, and sex, but, in the absence of 
a Statutory rule, the common law of the sub- 
ject as was clearly declared in Re Willbor 
(R. 1.) 51 L. R. A. 863, is that, while there is 
no presumption tbat a)] those who perished in 
a common disaster died at the same moment, 





170 


CASE AND COMMENT. 


there is, on the other hand, no presumption 
as to the order in which they died. But, in 
the absence of any evidence upon the subject, 
property rights cannot be adjudicated upon 
any other basis except that of simultaneous 
death. 


The Rights of Witnesses. 


The right of a witness to protection, even 
on cross-examination, against irrelevant inves- 
tigation of his private life was vigorously de- 
clared by Justice McLaughlin of the appellate 
division of the supreme court of New York in 
reversing the decision of a lower court on the 
ground that the trial court abused its discre- 
tion as to the cress-examination of the defend- 


ant, where it was evident that questions were | 
propounded to him, ‘‘not for the purpose of | 
testing his credibility, but for the sole purpose | 
of degrading, humiliating, or bringing him | 


into disrepute with the jury.” The justice 
said: ‘‘ Witnesses have some rights which 
courts are bound to respect. Attacks of the 


kind set out in this record cannot be made} 


upon one’s private life under the guisé of 
cross-examination. 


unduly and unjustly prejudice the jury against | 


him. 


to lessen the respect which litigants have for 


the courts.” Commenting on this decisicn, 


the Rochester Post Express says: ‘*The un- } 
scrupulous lawyer, and even the lawyer not! 
wholly lost to decency, acts constantly upon | 
the unfounded assumption that witnesses have ; 
Not | 


no rights that he is bound to respect. 
only does he browbeat his victims, but he tries 


in every possible way to discredit them in the | 

This is, unfortunately, too | 
From some lawyers nothing | 
| when he found it, he is not guilty of larceny, 


eyes of the jury.” 
often the case. 


better can beexpected. But even among law 


yers who court themselves honorable men |} 


there is often far too little sense of honor with 


respect to their treatment of witnesses. It} 


goes without saying that a lawyer who will 
not fabricate evidence, steal papers from his 


adversary, or lie to the court, will not denounce | 
! the property was first found, but this is merely 


a witness to the jury as a perjurer when he 


knows him to be truthful, but even those law- | 


yers who scorn dishonesty may well ask them- 
selves sometimes at the end of a trial if their 
examination and treatment of adverse wit- 
nesses has left their own self-respect entirely 
unimpaired. 


Their purpose is either to | 
coerce the party into a settlement, or else to} 


Such examinations tend to bring the | 
administration of the law into disrepute, and } 








Larceny by Keeping What Was Inno- 
cently Got, 

The distinction between the felonious taking 
and the felonious retention of property is 
brought out very sharply in the recent Ken- 
tucky case of Cooper v. Com. 52 L. R. A. 136, 
in which a person who had received from the 
cashier of a bank a roll of small coin wrapped 
up in paper, which both parties supposed to 
contain twenty nickels, and who discovered, 
after leaving the bank, that it contained 
twenty five-dollar gold coins instead of nickels, 
was charged with larceny because he kept the 
money. The court held, however, that the 
felonious conversion of money received under 
such a mutual mistake did not constitute lar- 
ceny. This decision is clearly in accord with 
the weight of authority. There are decisions, 
however, to a different effect. Some judges, 
by a line of metaphysical reasoning, have 
reached the conclusion that such a retention 
would constitute larceny because there was 
no possession until the knowledge of the mis- 
take, and no delivery until the mental inten- 
tion of the receiver to appropriate the money 
was conceived, and that therefore the intent, 
appropriation, and receiving were simulta- 
neous. But this kind of reasoning is very far 
from satisfactory. Some judges have also re- 
garded a case of.this kind as equivalent to the 
retention by the finder of lost property. But, 
if the possession of property is innocently ob- 
tained, the subsequent retention of it, with a 
purpose to deprive the true owner thereof, 
canuot be deemed larceny without doing vio- 
lence to the ordinary definitions of that crime. 
In case of the retention of lost property by the 
finder the cases generally agree in holding 
that the taking must be with the criminal in- 
tent in order to constitute larceny ; that, if 
the finder did not have any intent to withhold 
the property from the true owner at the time 


even if he afterwards appropriates it to his 
own use. It is obvious, of course, that, if he 
does retain the property when he knows, or 
could easily ascertain, who the owner is, it 
will be pretty difficult in most cases for him to 
prove that he did not have such intent when 


a matter of proof, and, if the circumstances 
are such that he can show his innocent intent 
at the time of finding the property, he is not 
guilty of larceny. 

A change of the common. law definition of 
larceny has been made by statute in so many 
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instances that it is obviously necessary to take 
what has been said above with the under- 
standing that it is no longer true in all the 
states. In New York, for instance, the stat- 
ute defining this crime has been so broadened 
as to include almost every withholding of an- 
other’s property with intent to deprive him of 
it. But wherever the common-law rule on the 
subject of larceny is in force it may be safely 
said that the unlawful retention of property 
innocently received will never constitute that 
crime. 
ia aM ati 


A Psycho-Physical Laboratory. 


The establishment of a psycho-physical | 


laboratory by the government of the United 
States ‘for the practical application of physio- 


logical psychology to sociological, jurispru- | 


dential, abnormal, or pathological data, 
especially as found in institutions for the 
criminal, pauper, and defective classes, and 
in hospitals,” ete., has received the indorse- 
ment of many eminent scholars and specialists. 


The bar associations of the country are now | 
asked to pass resolutions in favor of the propo- | 


sition. 


The study of defective or abnormal physical | 


characteristics as related to moral degradation 
and crime has possibilities of great importance. 
It is just as certain that physical peculiarities 
and physical conditions largely influence 
humanb character as it is that they do not 
entirely exclude human volition and the con- 
sequent existence and growth of moral quali- 
ties. The fact that some investigators in this 
field are rash theorists is no reason why the 
investigation should not be made. Only the 
great scientists can generally be trusted to 
make safe deductions from the facts they 
collate. The sensational type of alleged 
scientists, who correspond in some degree to 
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must rest. Civilization of the best type cannot 
exist without an intelligent understandiug of 
the physical, as well as the social, conditions 
which affect the problems of vice and crime. 
It will be an honorable distinction for the 
United States if it shall be the leader in the 
scientific study of these conditions. The 
government may well take steps to provide 
for the best possible beginning of this work. 

The caution that should be used in laying 
the foundations for so great an enterprise is 
obvious. Men of the highest abilities, the 
best balanced judgment, and the fairest mind 
must be put in charge. The results which 
such a government institution should announce 
ought to be the sure deductions of true scien- 
| tists, and not the rash generalizations of those 
| who can draw large conclusions from few 
| facts. There will doubtless be some hesitation 
on the part of many who would otherwise 
favor the project through fear that such an 
institution may be made a new field for favor- 
itism and political patronage. If such were 
| the case the government would be shamed and 
|not honored. But, if the institution could be 
established free from such improper influences, 
|or as nearly so as, for instance, the Smith- 
| sonian Institution is,it would doubtless become 
| a valuable aid in the great work of lessening 
| crime and improving social conditions, 
oimecciiie 


Custom House Abuses. 


The New York custom house has had far 
|} more than its usual share of attention from 
| the press this season, not only in this country, 
|but also in others. Most of us give little 
thought to the reports and discussions on the 
| subject because we are too busy with other 
affairs, but the reputation of the nation for 
fair and just dealing is involved. 

Americans returning to their own country, 





the enterprising but untrustworthy news hunt- proud of it, keenly alive to its greatness, and 
ers of the daily press, is fully represented | sure that its civilization is the highest that 
among the extremists who jump from the| has yet been attained by men, have the dis- 
undoubted facts of physical influence upon | agreeable experience, as they step on their 
human character to the conclusion that in the | native soil, to find that here, as nowhere else 
making of character there is no otber element | in the civilized world, they are subjected to 
but the physical. Ignoring the most a |e and unjust treatment by customs 
mental, universal, and evident facts of human | officers. If they have been foolish or rash 
nature, they calmly propound the theory of | enough to buy any souvenirs for children or 
human irresponsibility that no sane human | friends, and honest enough to declare the fact, 
being ever acts upon in estimating his own| they are victims. One who has made expen- 
acts or in his own dealings with his fellowmen. | sive purchases often glides through the custom 
But all this only emphasizes the importance house with unopened trunks and drugged 
of a strictly scientific investigation of the} conscience, leaving a false oath on his signed 
facts on which any true theory of the subject ‘ceed and a tip in the inspector’s hands. 
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This is socommon that many travelers freely 
talk of their own success in the use of this 
method. That fact does not prove that all 
customs Cflicers take bribes, any more than it 
proves that all travelers give them, but, un- 
less indications are misleading, the government 
pays only part of the income of some inspect- 
ors and gets no revenue whatever from the 
trunks that ought to pay the most. The sense 
of wrong felt by one whose slight purchases 
abroad are heavily taxed when he sees the 
costly contents of a fellow passenger’s trunks 
go through by magic, under the protection of 
an obliging inspector, ought perhaps to result 
in bringing punishment to the guilty, but it 
is not easy for Americans to become inform- 
ers in such a case. 


tion of the policy to treat travelers decently, 
The most rigid measures to prevent smuggling 
of merchandise for trade purposes do not 
necessitate such methods as disgust and irritate 
every homeward-bound American. All the 
revenue obtained by the government, and all 
the protection to domestic industries that can 
be obtained by an inquisitorial and picayune 
policy in respect to the personal baggage of 
travelers, is inadequate and petty compensa- 
tion for the resultant injustice, scandal, and ill 
reputation of this country among other na- 
tions. A more liberal policy in this matter 
might abolish much scandal and wrong with- 
out any material loss of customs revenue or 
any considerable injury to domestic busiuess, 


a 
The meanest part of the matter is the at- 

tempt of officials to make the innocent pay Index to Notes 

the duties which the guilty evade. An ap- IN 


praiser called to value what a traveler has 
frankly declared makes the offensive assump- 
tion, nevertheless, that all that the owner says 
under oath about the value of the property is 
false, and that any bill of sale therefor is 
bogus. In such a case, where the inspector’s 
examination proved that everything dutiable 
had been honestly declared, and there was 
manifestly ‘‘ nothing in it” for the official, 
the appraiser merely jerked his eye toward 
the mass of things in the top of the trunk and 
swiftly scribbled down an extortionate valua- 
tion of the articles named in the declaration, 
at about double their cost price or real value, 
without even seeing the things he appraised. 
But the hour was late, the expense of staying 
another day in New York city would exceed 
the amount of the extortion, and so the owner 
paid the arbitrary and unjust charge without 
aprotest. When this was done he courteously, 
but plainly, told the taker of the money of 
the rank nature of the appraisal. The reply 
was that people would learn that it does not 
pay to make purchases abroad. It may be 
unjust to conclude that the policy of the New 
York custom house is fairly indicated by the 
acts and words of these officials, but so far as 
they indicate any policy it is a policy to disre- 
gard both law and justice, and to make the 
statute as oppressive as possible. The result 
is, at any rate, that many people who are 
honest in most matters openly justify the 
bribery and perjury practised at the custom 
house, and deem the scrupulous man foolish 
as well as lonesome. 
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Book 52, Parts 1 and 2. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 


Bailment; liability of bailee for damages to 
goods received for cold storage 106 

Bond, See OrFicer. 

Cold Storage. See BAILMENT 

Copyright. See DAMAGES. 

Criminal Law. See Larceny. 

Damages. See also BAILMENT. 

Damages for tort as affected by loss of 
profits: —(I.) Scope of note; (IIL.) general 
rules; (III.) personal injuries: (a) general 
rules as to; (b) profits lost as an element of 
damages; (c) profits lost as evidence; (LV.) 
trespass against the person; (V.) trespass 
against property: (a) the general rule; (b) 
profits lost as an element of damages; (c) 
profits lost as evidence; (VI.) negligence: 
(a) scope and general rules; (b) failure to 
perform and improper performance of legal 
duties; (c) performance of acts in violation 
of legal duty: (1) obstruction of highways 
and waterways; (2) maintenance of nui- 
sances and other breaches of duty; (VIL) 
conversion: (a) general rules as to ; (b) with- 
out judiciai process; (c) under judicial 
process: (1) by seizure under wrongful at- 
tachment; (2) by seizure under wrongful 
replevin; (3) by seizure under wrongful 
execution on other process; (VIII.) wrong- 
ful injunction; (LX.) fraud and false repre- 
sentations; (X.) marine torts: (a) future 
and uncertain profits; (b) protits of voyage 
orcharter party in hand; (c) how ascertained 
and computed; (XI.) infringement of pat- 
ents, copyrights, and trademarks; (XII.) 


> isdo Y > ane icy 7 . 
The wisdom of the general policy of our effect of illegality of business giving rise to 


tariff laws is not at all involved in the ques- 
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the profits; ( XIII.) conclusion, 3 
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Loss of profits of sale or purchase 2° dam- 
ages:—(1.) Scope; (II.) breach by vendor: 
(a) general rules; (>) the rule as to special 
circumstances: (1) generally; (2) as applied 
to notice or knowledge of sale or purpose 
to resell; (5) what notice or knowledge of 
resale sufficient; (4) as applied to notice or 
knowledge of special use; (5) what notice 
or knowledge of use sufficient; (c) the rule 
as to the absence of a market: (1) when 
goods are practically unobtainable; (2) when 
asubstitute may be obtained ; (3) when other 
markets may be resorted to; (d) the rule as 
to remoteness, contingency, and uncer- 
tainty: (1) generally; (2) as applied to cases 
ot purchase to resell; (3) as applied to 
cases of purchase for manufacture; (4) as 
applied to cases of purchase for use; (e) the 
rule as to sale of articles to be manufac- 
tured: (1) application of general rules; (2) 
as applied to special circumstances; (5) as 
appiied to remoteness, contingency, and 
uncertainty; (f) breach of warranty: ()) 
general rules; (2) purchase and warranty 
for special purpose; (3) purchase to resell; 
(g) sale of a business, goodwill, or exclusive 
right; (h) breach of contract to convey real 
estate: (1) general statement as to; (2) when 
vendor acts in good faith; (5) when vendor 
acts mala fides; (L11.) breach by vendee: (a) 
alternative rights of recovery; (b) when 
title does not pass; (c) measure of damages 
generally ; (d) effect of notice of refusal to 
perform; (e) resale by vendor: (1) right to 
make, and effect. of; (2) prerequisites to va- 
lidity of; (f) effect of absence of market, in 
which to resell; (g) the rule as to purchase 
of articles to be manufactured: (1) right to 
recover profits; (2) the measure of damages; 
(3) resale; (h) remoteness, contingency, un- 
certainty: (i) breach of contract to purehase 
real estate; (1V.) duty to try to prevent or 
reduce damages; (V.) effect of illegality; 
(VI.) conclusion 

Evidence. See OFFICER. 

Fraud, See DAMAGES. 

Injunction. See DAMAGeEs. 

Insurance; time when insurable interest 
must exist under fire policies :—(I.) Interest 
at the time of the policy; (IL) Interest at 
time of policy and at time of loss; (IIL. in- 
terest at time of loss; (1V.) policies on fluc- 
tuating property: (a) in store or on farm; 
(b) held by bailees or warehousemen; (V.) 
summary 

Judgment. See Orricer. 

Larceny; of money or property delivered by 
mistake 

Negligence. Sec also DamaGes. 

Liability of owner or occupant of land for 
spread of weeds or noxious vegetation to 
adjoining premises 

Officers; effect against surety on official bond, 
of judgment against officer : — (1.) Introdue- 
tory; (IL.) when not evidence: (a) judgment 

recovered in action; (b) judgment on mo- 

tion for rule absolute or amercement; (IIL) 

when prima facie evidence: (a) judgment 


recovered in action; (b) judgment on motion 
for rule absolute oramercement; (IV.) when 
conclusive evidence: (a) judgment recoy- 
ered in evidence; (b) judgment on motion 
for rule absolute or amercement; (V.) in 
action on bond of deputy officer: (a) when 
not in evidence: (1) judgment against su- 
perior; (2) judgment against deputy; (Db) 
when prima facie evidence; (¢) when con- 
clusive evidence; (VI.) judgment in favor 
of principal; (VII.) executors, administra- 
tors, and guardians: (a) when not evidence; 
(b) when prima facie evidence; (c) when 
conclusive evidence 165 


Patent. See DAMAGEs. 

Principal and Surety. Sce OrFiceR. 
Trespass. See DAMAGEs. 

Trover. See DAMAGEs. 

Vendor and Vendee. See Damages. 
Weeds. See NEGLIGENCE. 


The part containing any note indexed will be sent 


with CASE AND COMMENT for one year for $1. 


Among the New Decisions. 


Appeal 


A writ of error at the instance of the attor- 


ney general, to review a judgment reversing 
a conviction, is held, in State v. Meyer (N. J.) 
52 L. R. A. 346, to be authorized by common- 
law practice as well as by New Jersey statutes, 


Bailment. 


The damaged condition of dressed poultry 


put in cold storage, resulting from the warmth 
of the temperature, is held, in Allen v. Somers 
(Conn.) 52 L. R. A. 106, not to render the 
bailees liable, where the temperature is that 
ordinarily kept in cold storage rooms, but 
higher than that at which freezers are kept, 
and both parties believed that it would be 
sufficiently low for the poultry. 


Bankruptcy. 


The general doctrine that a life-insurance 


policy having a cash-surrender value consti- 
tutes assets of the estate, as shown in a note 
in 50 L. R. A. 33, unless such value is paid 
over in lieu thereof to the trustee, is held in 
Re Scheld (C. C. A. 9th C.) 52 L. R. A. 188, 
to obtain, even though the law of the state in 
which the bankrupt resides makes the policy 
exempt from the claims of creditors, since the 
bankrupt law, though it recognizes the state 
law exemptions in general terms, makes a 
specific provision as to such policy, which 
controls. 
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Banks. 





A deposit obtained by fraud when a bank is 
hopelessly insolvent is held in Richardson 2, 
New Orleans Debenture Redemp. Co. (C. C. 
A. 5th C.) 52 L. R. A. 67, to create a trust in 
favor of the depositor, and to be recoverable 
from a receiver of the company, even if the 
identical money deposited does not pass into 
his hands, where the funds received by him 
are in any event increased by the amount of 
the depvsit. 

Discrimination between banks of a state and 
those out of the state in respect to the attach- 
ment of negotiable paper by trustee process is 
held, in Hawley v. Hurd (Vt.) 52 L. R. A. 195, 
not to constitute an infringement of the rights 
of national banks outside the state, since it 
does not impair their utility as instrumentali- 
ties of the Federal government, 





Benefit Societies, 


A by-law of a benefit association, declaring 
that membership of a person who engages in 
the saloon business shall be forfeited from 
that date, is held, in Moerschbaecher o. Su- 
preme Council of the Royal League (Ill.) 52 
L. R. A. 281, operative as to one who had 
previously engaged in such business under 
by-laws which made it a ground of forfeiture, 
but required formal proceedings for suspen- 
6100. 





Bills and Notes, 


A promissory note given to stop a criminal 
prosecution is held, in Jones v. Dannenberg 
Co. (Ga.) 52 L. R. A. 271, to be invalid, even 
in the hands of a bona fide holder under a 
statute protecting such holders except against 
certain defenses, including ‘‘immoral and il- 
legal consideration.” 

A note with the word ‘‘president” foliowing 
the name of the person who signs it, and with 
the name of a corporation above the line stat- 
ing place and date, is held in Second Nat. 

3ank v. Midland Steel Co. (Ind.) 52 L. R, A. 
307, to be enforceable against the corporation 
on proof that it was intended to be a corpora- 
tion note. 

The fact that a promissory note does not 
contain the contract which the parties had 
agreed to make is held in Walton Guano Co. 
e. Copelan (Ga.) 52 L. R. A. 268, to be no de- 
fense to the maker, where he signed it with- 
out reading it, without the existence of any 
emergency or any actual fraud to induce him 
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to do so, and merely in reliance on the state- 
ment that the note was ready for him to sign 
and his supposition that it contained the con- 
tract agreed upon. 





Carriers. 


Street-railway employees riding gratuitously 
when off duty, under a rule permitting them 
to ride free, are held, in Dickinson v. West 
End St. R. Co. (Mass.) 52 L. R. A. 826, to be 
passengers, and not servants. 





Case, 


Maliciously procuring the discharge of a 
servant, whether accomplished by intimida- 
tion, slander, or merely by malevolent advice, 
is held, in Moran v. Dunphy (Mass.) 52 L. R. 
A. 115, to constitute an actionable wrong, 
even if the employment is only at will so that 
the master does not break any contract. This 
seems to extend the doctrine of most of the 
cases on the subject of inducing a third party 
to break his contract, but is the converse 
of the doctrine shown in 21 L. R. A. 238, 
which holds that a master has a right of action 
against those who entice away 4 servant. 


Colleges, 


An incorporated college which sells di- 
plomas is held in State ez rel. Sheets v. Mt. 
Hope College Co. (Ohio) 52 L. R. A. 365, to 
be guilty of such a misuse of its powers as to 
require dissolution and a judgment ousting it 
| of the right to be a corporation. 





Combinations, 





A combination of dealers controlling 90 per 
cent of the blue stone sold in the New York 
market is held, in Cummings rt. Union Blue 
Stone Co. (N. Y.) 52 L. R. A. 262, to be un- 
lawful, where they have united to maintain 
prices. 








Commerce, 


The delivery of portraits and frames by an 
agent who takes orders for them for a manu- 
facturer in another state and receives them 
consigned to the maker is held, in State . 
Willingham (Wyo.) 52 L. R. A. 198, to be a 
part of interstate commerce which is not sub- 
ject to a license tax under state authority. 

In conflict with some of the earlier cases, 
the Texas case of French v. State, 52 L. R. A. 
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160, holds that an agent of a nonresident 
organ company, who travels by wagon with 
an organ selling it if he can or taking orders 
for other organs which, when shipped to him, 
he delivers to the purchasers, is engaged in 
interstate commerce. 


Constitutional Law. 


Classification of townships by density rather 
than bulk of population is held, in Com. ez 
rel. Jones v. Blackley (Pa.) 52 L. R. A. 367, 
not to constitute special legislation, 

A statute providing for the extension of city 
boundaries over territory adjacent thereto, but 
excepting from its provisions land used for 


agricultural purposes, when not owned by any | 


railroad or other corporation, is held in Kansas 
City v. Clark (Kan.) 52 L. R. A. 321, not to be 
in violation of U. S. Const. 14th Amendment, 


as a deprivation of property without due pro- | 


cess of law, or a denial of the equal protection 
of the laws. 

A judgment which assumes to create a pref- 
erence in favor of a labor debt over a pre- 
existing lien on the debtor’s property, in pur- 
suance of a statute anthorizing such judgment, 
without making the lienor a party to the action 


or making provision for determining the ques- | 


tion of the debtor’s insolvency or of the right 
to the preference, is held, in Fisher 7. Wine- 
man (Mich.) 52 L. R. A. 192, to be void as to 


him, because its enforcement would deprive | 


him of his property without due process of 
law. 

A pharmacy act giving an exclusive priv- 
ilege to registered pharmacists for the sale of 


patent and proprietary medicines, without re- | 
quiring any inspection or examination thereof, | 


is held, in Noel v. People (Ill.) 52 L. R. A. 
287, to be unconstitutional. 


Ordinances requiring union labor only on | 


city contracts, and that !aborers shall not work 
more than eight hours per day, are heid in 
Fiske cv. People ex re?. Raymond (Ill.) 52 L. R. 
A. 291, unconstitutional as an infringement of 
the freedom of contract and a discrimination 
between classes of citizens, and as a restriction 
upon competition, and as increasing the cost 
of the work. 

A statute making it unlawful to prevent, or 
attempt to prevent, employees from becoming 
members of Jabor unions is held in Gillespie ». 
People (Ill.) 52 L. R. A. 283, unconstitutional 
as interfering with the right of persons to 
make contracts, 





Contagious Diseases. 


An act providing that, whenever the gover- 
| nor of a state shall have reason to believe that 
any infectious disease of sheep has become 
| epidemic in certain localities in any other state 
| or territory he shall prohibit the importation 
therefrom of any sheep into the state, except 
under such restriction as, after consultation 
| with the state sheep inspector, he shall deem 
| proper, is held in State v. Rasmussen (Idaho) 
| 52 L. R. A. 78, to be « proper quarantine regu- 
| lation. 


Contracts. 


The fact that a promise to refrain from 
| marrying was void, when it was made as a 
mere incident of a contract by a woman to 
live with and take care of a person during his 
life, is held, in King », King (Ohio) 52 L. R. 
A. 157, not to preclude her from recovering 
| the consideration promised after she has fully 
| performed the services which she had agreed 
| to perform. 

Subscribers to a contract for a creamery to 
be constructed at a certain price are held, in 
Cornish 2. West (Minn.) 52 L. R. A. 355, to be 
| severally, and not jointly, liable each for his 
share of the amount not otherwise provided 
| for, when they signed their names merely, 
| without fixing any amounts, at the end of a 
| subscription paper after the names of others, 
each of whom had specified the amount which 
he would pay. 


Courts. 


An attempt to confer upon probate courts 
the power to direct the mode in which tele- 
graph or telephone companies may use the 
streets and alleys of a city or village, when 
the municipality and the company are unable 
to agree, is held, in Zanesville v. Zanesville 
| Teleph. & Teleg. Co. (Ohio) 52 L. R. A. 150, 
to be unconstitutional as an attempt to confer 
| legislative power upon the court. 
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| Covenants, 

| 

A promise to pay a part of the cost ofa 
party wall when it is used, which was made 
by a grantee for himself, his heirs, and assigns 
to a grantor who had built the wall but after- 
wards sold the other lot, is held in Lincoln »e. 
| Burrage (Mass.) 52 L. R. A. 110, not to run 
| with the land or to create an implied promise 


on the part of one who subsequently acquired 
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both lots and used the wall for a new building 
on them. 


Damages, 





pany for delay of a message to an agent in- 
structing him not to buy stock are held, in 
Western Union Teleg. Co. v. North Packing 
& P. Co. (Ill.) 52 L. R. A. 274, not to be lim- 
ited to the difference between the cost of such 
stock and the amount for which it could have 
been sold as soon as the agent received the 
principal's orders not to buy, where the agent 
was authorized only to buy, and not to sell; 
and in such case it is not his duty to sell until 
he has had opportunity to learn the principal’s 
wishes in the matter. 

The measure of damages for the failure of 
seed rice to grow when planted by one who 
bought it under a warranty and did not dis. 
cover its wortblessness until it was too late to 
plant another crop is held, in Reiger e. Worth 
Co. (N. C.)52 L. R. A. 362, to be the purchase 
price, the cost of preparing the soil and plant- 
ing the seed, and a reasonable rent for the 
land, less its rental value for crops that could 
have been planted after it was too late for 
rice. 

The profits of a boarding house conducted 
by one injured by negligence are held in 
Wallace v. Pennsylvania R. Co. (Pa.) 52 L. R. 
A. 33, to be properly considered in determin- 
ing her earning power as an element of dam- 
ages to be awarded for the injury. 

The difference between the contract price 
and the cost of production is held in Todd oc. 
Gamble (N. Y.) 52 L. R. A. 225, to be the 
measure of damages for breach of a contract 
to take a large quantity of an article which 
was manufactured only to fill orders, and was 
perishable in its nature, while the demand was 
limited and it had no market price, although 
the manufacturer was able to effect some sales 
at a price less than that fixed by the broken 
contract. 

In assessing damages for the destruction by 
poisonous gases of a crop, which at the time 
of the injury was not beyond the blossoming 
stage, it is held in Horres rv. Berkeley Chem- 
ical Co. (S. C.) 52 L. R. A. 36, that the prob- 
able yield and net profits, or the result of the 


land during the same season, cannot be con- 
sidered. 

The profits lost by a purchaser of goods, 
who bought them to fill another contract, are 


7*eaqQ 


flacr 


Damages recoverable from a telegraph com. | 





! 
| held in Guetzkow Bros. Co. v. A. H. Andrews 
& Co. (Wis.) 52 L. R. A. 209, to be recoverable 
as damages for the failure of the vendor to 
comply with his agreement, if he knew for 
what the goods were bought, although he did 
| not know the price to be obtained by the 
vendee under his contract with the third per- 
son, 





Death. 


The right of the representatives of a de- 
ceased person to compromise a cause of action 
for his death without the consent of the next 
of kin or the probate court is upheld in Foot 
v. Great Northern R. Co. (Minn.) 52 L. R. A. 
354, although the action is brought for the 
benefit of the next of kin. 








Descent and Distribution. 


An adopted child, who, by the decree of 
adoption, is declared to be to all legal intents 
and purposes the child of the woman who 
adopts him, and for the purposes of inherit- 
ance the same as if born to her in lawful wed- 
lock, is held in Butterfield >. Sawyer (Ill.) 52 
L. R. A. 75, to be entitled, on her death, to 
premises conveyed to her during her natural 
life, with remainder ‘to her child or children 
that may be living at the time of her decease,” 
and, in default of such child or children, to her 
‘* heirs generally.” 





Discovery. 


A physical examination of a person by a phy- 
sician is held, in Stack «. New York, N. H. & 
H. R. Co. (Mass.) 52 L. R. A. 328, to be beyond 
the power of a court to compel, in the absence 
of statute. 





Estoppel. 


Knowledge by a purchaser of land of the 
existence of a nuisance thereon created under 
an alleged easement is held in Van Fossen ®. 
Clark (Iowa) 52 L. R. A. 279, not to estop him 
from afterwards maintaining an action to abate 
the nuisance. 

A mistaken statement that a mechanic’s lien 
has been paid is held in Kirchman ¢c. Standard 

| Coal Co. (Iowa) 52 L. R. A. 318, not to estop 
the lienor from subsequently enforcing it as 


sales of similar crops grown on neighboring | against one who bought the property in reli- 


| ance on the statement, if that was made with- 
out any knowledge that he had any interest in 
the matter or any intention to buy the prop- 
erty. 
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Evidence. was not in a populous neighborhood, and its 

—- existence had been of long standing and 

The rule that oral evidence is admissible in| notorious and in violation of the statute, and 

Tespect to the consideration of a deed, on | the ordinary criminal process for its punish- 

which the authorities are fully reviewed in a | ment and suppression is in full force and 
note in 20 L. R. A. 101, is applied in the case | available to the state. 

of Johnson ce. Elmen (Tex.) 52 L. R. A. 162, | A stipulation in a lease that no beer except 

admitting oral evidence that a grantee in a deed | that of a certain company shall be sold by the 

with covenant against encumbrances agreed to | lessee is held in Ferris v. American Brewing 





assunie the payment of certain liens, Co. (Ind.) 52 L. R. A. 305, not to be against 
public policy, but to be enforceable by injunc- 
Fisheries. tion at the suit of a company for whose ben- 


efit it was made, 








The prohibited possession of oysters classed 
as uumerchantable by the provisions of a Insurance, 


Maryland statute is held, in Tyler 2. State(Md.) , ; 
r : ss A policy on a man’s life for the benefit of 
52 L. R. A. 100, to apply only to oysterstaken|,. "0 = ’ 
: es ‘ | his wife, and, in case of her death, payable to 
from the waters of the state, since the obvious |, , as ‘ ‘ ; 1 
; ,. | his children, is held, in Millard o. Brayton 
purpose of the stutute is to protect the state’s | a - ae 
: pf ae (Mass.) 52 L. R. A. 117, to be a contract with 
oyster beds for the benefit of its citizens. : : : s 
the wife, and to give the children, in case of 
her death during his lifetime, a vested interest 
which will inure to their estates if they die 
while the father is living. 





Grand Jury. 





A statute requiring twenty-three grand jur-| " 
ors is held in State *. Vincent (Md.) 52 L. R. Failure * furnish proofs of loss under ® 
| policy of insurance within the specified time, 
| where there is no stipulation that the policy 

shall be void on that account, is held, in South- 
ern Fire Ins. Co. v. Knight (Ga.) 52 L. R. A. 
Health. 70, not to make the policy void, but to leave 

aise the insured an opportunity to furnish them 

The power of health authorities as to quar- | within a reasonable time. 
antine regulations, which is considered at| The effect of a settlement of an action for 
length in a note in 26 L. R. A. 484, is limited | unliquidated damages to property, some of 
in Wilson 7, Alabama G. S. R. Co. (Miss.) 52} which was insured and for which the insurer 
L. R. A. 357, holding that an order of a board | had rights of subrogation, is held, in Svea 
of health making it unlawful for any person Assur. Co. 0. Packham (Md.) 52 L. R. A. 95, 
to enter the state by boat or train until further | when made with the approval of a majority 
orders of the board of health is unreasonable of the insurers, to be binding on an insurer 
and void, and therefore no protection to a rail- | who did not come in, though asked to do so; 


A. 83, to be, not merely directory, but manda- 
tory, and an indictment by a less number is 
held bad on demurrer. 





road company for ejecting a passenger. and where there is a distinct recovery for the 
--— insured property, and another for the rest of 
Injunction. the claim, such insurer is held to be restricted 





to its pro rata share of what was allowed to 

The power of the supreme court of a state | the insurers. 
to issue an injunction in the exercise of its} 4 policy of insurance upon property in 
original jurisdiction is held, in Anderson ©. | which the party to whom the policy is issued 
Gordon (N. D.) 52 L. R. A. 134, not to extend | has no insurable interest at the time of mak- 
to a suit by a private person without any | ing the contract is held in Sun Insurance Of- 
showing that the attorney general was unable fice of London v. Merz (N. ¥.) 52 L. R. A. 
or unwilling to act; but it is held that such | 339, not to be void, but to be enforceable if 
suit should be brought by the attorney general | an jnsurable interest subsists during the risk 
by leave of court and in the name of the state. | and at the time of the Joss. 

An injunction to suppress a gambling house 
on the application of the state is denied in 
State ». O'Leary (Ind.) 52 L. R. A. 299, where 
no injury to property or annoyance or dis-| A judgment for instalments of alimony, 
turbance of any person is shown, the place | rendered after appearance of the defendant, is 





Judgment. 
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held, in Arrington v. Arrington (N. C.) 52 L. | Allen (Kan.) 52 L. R. A. 323, not to constitute 
R. A. 201, to be entitled to full faith and|a lien on clay which bas not been manufact- 
credit in an action for such alimony in an- | ured or set apart for that purpose. 

other state. 








Negligence. 
Landlord and Tenant, —- 





The planting of Bermuda Grass on a rail- 
A landlord’s promise to a tenant to protect | road right of way to strengthen an embankment 
an unguarded cistern, on the faith of which] is held, in Gulf, C. & S. F. R. Co. cv. Oakes 
the tenant enters, is held in Stillwell v. South | (Tex.) 52 L. R. A. 293, not to make the rail- 
Louisville Land Co. (Ky.) 52 L. R. A. 325, to| road company liable to the owner of adjoining 
relieve the latter from contributory negligence | land, upon which the grass spreads, where it is 
in taking possession with his family, where a} not shown that persons of ordinary prudence 
child falls into the cistern before the landlord | would not plant such grass under such circum- 
has guarded it, stances, 





The piling of railroad cross-ties in a street is 
Larceny. beld in Kramer o. Southern R. Co. (N. C.) 52 

oe L. R. A. 359, not to make a railroad company 
The felonious conversion of money received | Jiable for the death of a child on whom the 
under a mutual mistake is held, in Cooper t. | ties fell while trying to climb upon them, 
Com. (Ky.) 52 L. R. A. 136, not to constitute | where the company did not know that chil- 
larceny. dren were in the habit of resorting there to 

: play. The turntable cases are held inappli- 
Libel. cable. 








Publication, 


Dictation of a libelous letter to a confiden- 


tial stenographer is held, in Gambrill >, 


Schooley (Md.) 52 L. R. A. 87, to be sufficient A publication of an ordinance in an extra 
to constitute a publication of the libel. edition of a newspaper late at night and the 
circulation of a comparatively small number 
Master and Servant, of copies, are held, iu State er rel. Bump 0. 
or Omaha & C. B. R. & B. Co. (Iowa) 52 L. R. A. 
The owner of a steam roller is held in Stew- | 315, insufficient to constitute a publication in a 
art ©. California Imp. Co. (Cal.) 52 L. R, A. newspaper of general circulation. 
205, to be liable for injuries caused by the 
engineer's neglect to warn travelers of the Public Money. 
danger of escaping steam, where he hires and etcaio 
has power to discharge the engineer, and pays} A county treasurer who was in default on 
his wages, although the roller has been hired | the expiration of his term for moneys deposit- 
by the day to a municipality for use upon its}ed in a bank, and who thereafter paid the 
streets, and its officers direct where the roller | county, is held, in Maloy v. Board of Comrs. 
shall be used. (N. M.) 52 L. R. A. 126, not to be liable for 
The act of a brakeman in throwing rocks | interest which is subsequently paid him by a 
and clods to drive a trespasser who is stealing | receiver of the bank, where there was no agree- 
a ride from rods under a box car is held in | ment for interest in either case. 
Dorsey ve. Kansas City, P. & G. R. Co. (La.) 
52 L. R. A. 92, to be within the scope of his Railroads. 
employment, rendering the company liable — 
for the death of the trespasser by falling under| And injury toa small boy by a torpedo which 
the wheels in escaping. This is in accord | be found ona railroad track while going to 
with some of the cases found in a note in 27| Put up a switch light under the employment 
L. R. A. 161. of a station agent whose business it was to do 
that work, is held in Cleveland,T. & V. R. Co. 
Mortgage. v. Marsh (Ohio) 52 L. R. A. 142, to create no 
—_— liability on the part of the company, although 
A mortgage on clay and brick materials, | the railroad at that place was commonly used 
which is reserved in a lease of a brickyard, is} by the public for passage, unless negligence 
held, in T. B. Townsend Brick & C. Co. o. | on the part of the railroad company of its em- 
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ployees was proved to have existed after the 
company had knowledge that the boy was thus | 
engaged. 


‘*The Rule in Merryweather v. Nixan.”’—17 
Law Quarterly Review, 293. 
‘* Persistent Cruelty toa Wife. As Ground 


The right of a traveler to rely upon the fact | of Divorce.” —65 Justice of the Peace, 339. 


that gates at a railroad crossing are raised, or 
that a flagman usually present when a train is| 


‘**The Franchises of Telephone and Tele- 


graph Companies, Legislative, Municipal, and 


approaching is not in sight, is upheld in| Congressional.”—40 American Law Register, 


Woehrle c. Minnesota Transfer R. Co. (Minn.) | 
52 L. R. A. 348, within limitations, and the} 
extent to which he may so rely is held to be a 
question for the jury 





Waters, 





A right to store water for use in nonirrigat- 
ing seasons, is held, in New Loveland & G. Ir- 
rig. & L. Co. c. Consolidated H. 8. Ditch & R. | 
Co. (Colo.) 52 L. R.A. 266, not to be acquired 
by one who makes a prior appropriation in the 
usual way for immediate use, as against a sub 
sequent appropriator who is the first to store 
such water. 





Writ and Process, 


The common-law privilege of exemption 
from arrest while attending court is held in 
Monroe o. Atkinson (Mich.) 52 L. R. A. 189,not 
to extend tothe owner of a vessel who has deliv- 


ered possession of her under a contract of sale | 


free from liens, and who, on notice that the 
vessel has been libeled, goes to the court at the 
request of the purchaser, made under advice of 
counsel, to see if he cannot arrange for.the dis- 
charge of the boat and is arrested in another 
suit brought by the same attorney by whose 
advice the purchaser sent for him. 
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ing Law Journal, 415. 

‘* The So-Called Right of Public Meeting.” 
—22 Australian Law Times, 164. 

** Fixtures as between the Grantee or Mort- 
gagee of the Realty and the Chattel Mort- 
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ance.” —1 Bench & Bar, 9. 
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The propositions are succinctly stated, and the 
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and other competent authorities in India, 


— 


Ghe Humorous Side. 


APPLIED THE UsuaL RULE.—The ingenious 
method by which twelve divergent and ob- 
stinate minds agree, by taking the quotient of 
their aggregated notions divided by twelve, 
was recently adopted by an experienced jury- 
man while acting as one of three commission- 
ers of appraisal. One party claimed that there 
was due him over $350. The other contended 
that the amount was only $250. The commis- 
sion awarded $75 only. The astute and vet- 
eran juryman afterwards explained that the 
three commissioners reached this result by 
adding together their three estimates and divid 
ing the sum by tweive. 


Code.” | 


| Adam?’ 


Digest.” | 


| Dve Process or Law.—On a question as 


j to the admissibility of a deposition for want 
of notice, the court said: ‘‘ It is stated by one 
of the earliest writers—to enforce the rule on 
this subject—that even the Almighty would 
not proceed to pronounce sentence against our 
great ancestor without giving him notice, and, 

| therefore, first called to him, ‘ Where art thou, 


PREACHERS ON THE Bencu.—A brief filed 
in the Supreme Court of the United States 
declares that in the court of first instance the 
judge was an ex-minister of the gospel, and 
that in the appellate court another ecclesiastic 
fresh from the circuits got hold of the case 
and wrote the opinion. It adds :—‘‘The hon 


|orable gentleman who wrote had served and 


grown old in the circuits, expounding ecclesi- 
astical law. Having failed at that, upon the 
election of Hon, -—— , and through the 
influence of the Hon. —— , he was ap- 
pointed judge on the supreme bench of 

and is now jurist and expounds the laws of 
On examination of his opinion 
on the points here under discussion it will at 
that 


ae 
once be seen he never understood the 
subject at all.” 


Tne ScHoLaR AT THE Bar.—The follow- 
ing is sent us as a true copy of a complaint 
filed by an attorney-at-law: ‘‘the PIff. —— 
States that the defendant the Rail road 
companey is acoparation created by the laws 
of the State of kentucky and authirissed to 
Sue and be Sued by its caprate name the —— 
Rail road companey that it operats a line 
of rail road runing through and on may 
the 15 day 1901 that his wife and 3 childrin 
Were at —— and got on Said pashianer trane 
to come to —— and they were ask by the 
implois of said rail company if they wanted to 


| get on Said trane and was toled thy did thay 


were put in the colord coach against thier will 
and consent and caried to —— after thy had 
paid thier fare and thier complaining to the 
conducter they they was toled to remane in 
Said coach and after ward moved into the 
smoaking coach and While said trane wase 
moveing at —— they thy wer moved in to the 
rite coach and by puting them in the colord 
/ coach Scared them and intimidated them by 
thier treatement in the way they were treat to 
his damage to the a mount of one hunderd 
dollars for which he prays Judgment for one 
hunderd dollars damages for mistreatement of 


| them and all nisissary and proper relief.” 





Review, . 40 American Law Registe 





